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PART II—Section 3—Sub-section (ill) 

*urq (qq wir war wiqqf qt tfiwr) sm qm frq n* snqq afft wfir^RiT$ 

Crdors and Notifications issued by Central Authorities (other than the Administration of Union 

Territories) 


qrvq f-RT^PT aiPfPT 
qf 2 1996 

'trr.w. 99.—r-fat srfqfqFsreqqfqfqqq 1950 (1950 
=pr 43) trm 13 sp^qronr (1) irt q^tvrf^tctqY 
qtt JwtT sprA ^tr vmsr Fqqfqq qtqfq , Fqqq TRq 
totr % qrrqsf ir «flr <tr. t(q. £<3, mf. n.qq., 
trrijqq t(TirfT«r, g^fT afa srTtpqtf qqt «jsq afcc 
irarq qtqrft *Pt FqFw fqnqq srfqqqft 

% ^t if, qq% sppfqTT tt$q ^ ^PTPJ it *PT% 
sntm qp, «ft trq. rf. fqJFTT % FTT* qr t^IKT 
vnfiTcr 1 1 tw qFqqtqq Jr fimqq *nqtq 
% ^rsrt'T Fqqfqq qaqf spprf % Fqqnt if qrqm: 
% qfqq $ ssr if iff fw qpptt i 

2. 5 rr*ft^r % qte fctrr % Fp sff tr:. qq. £es 
wri tr. rrrr,, % qtq StPJiq 3 ^?: qRTq, ^qqt afk 
qqqf'T# 3TO Tjrq ni Flit HT*Ttft wFafTOT 

jptfqR: % i qmfq fqfw irt if ’jctf-qqfqp >jwr 
Frtr^t ?riwrcf % fJnjafrc k T?t | wiFprpnr 
if i\ it srPaqr qqqfu <fcr q$r t i tfir 

$ qrOTOT fqtfTT qPpPI ftcf I, Wf tlK. tpET. ^3 


^ Rifr aftr tr?qq.' qfqFqfq PPiqR it Jjqq T>X fqqr 
affr n^r naqRq- fro'li itFfro' q;t 'ipsi fr ^tp i 

3 . q^q irfcmfT, foTPir % if 

^ wr. pit. ^3, it tt Fwfiirtt tf-tfrfir 

ffttr F^fit, ^T 7- 7?! 2 if Fferhjtf ’Pt^'VTttf % 

wf’TFiTftt FrFwjt tti^TR % «raPT tRq - 

w^q- q$r i 

4. fTtSTTOT f'lqiM'i % ttfR^ct ?!!% TT qfq «ff 

?ttr. nq. qrj tt't tr»ff ttfiiftw 'rttfirpcf 

q TO q^f fspqr qRTt *tt srtqfq tf nq Fq^ct 
^4i s‘(ir Fqq Fqqt qqR <?qr 2 if qfonr 9nqitr?: % 
■srqtqr f^tff vft ^ *pt£ stFrtfPrq tqqqtx tffqt 
^ttftt | qr q^q ^ ^ srrqq firqt qtttr | q> q 

qr^q qft qqf % ^ojttR:, ^qr qfqfPtq j pt 4 itp‘ 
tr?q R-q qft qrftq ir tm fqqrqq ttFqqqff 
FqFwq % T?qR % mt qrq Fqir qiT qqq qixiif 
qfi Fqqt qqq qrifq qft sitiY q^tFqqt 5tttprt wqt 
q.qf qff qTqqtqfrr qff ?tqfi qq% q^qrq usq 
Foqfqq qFq^rd w< qq q q-tet stk qtq «p qqppptq 

fqq^q if qq% 3TTt # qf qrft qt q?tf qqjqf 
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u~Tv % fanr Trftg, TfH afn hht 

pfT^fr TR TPTft % KEiT p'Pt 1 

IT. 1 5 4/frfTTT/ 9 6] 
TlAT T, 
WTPBT, TfTT 

ELECTION COMMISSION OF INDIA 
New Delhi, the 2nd September, 1996 

O.iV 99.—In exercise of (he powers conferred 
by sub-section (1) of section 13-A of the Repre¬ 
sentation of the People Act, 1950 (43 of 1950), 
the Election Commission of India, in contultation 
with the Government of the State ol Sikkim hereby 
nominates Shri R. S. Shreshta, IAS, Commissioner- 
cmn-Secietary of Information and Public Relations 
and Printing and: Stationery as the Chief Electoral 
Officer for the State of Sikkim with effect from the 
date he takes over charge and until further orders 
vice Shri N. D. Clv'ngappa. He will a ho be designat¬ 
ed as Secretary to the Government in the depart¬ 
ment in the State Secretariat dealing with elections 
under the Election Commission. 

2. Tile Commission has noted that Shri R. S. 
Shreshta has additional charge of Commissioner- 
cum-Secretary of Information and Public Relations 
and Printing and Stationery. The Commission is 
not insisting on a full-time Chief Electoral Officer 
in the State of Sikkim ns ihe State has not more 
than Vo parliamentary constituencies: A, soon as 
a general election becomes imminent Shri R. S. 
Shreshta shall be divested of all and every additional 
charge and a compliance report sent to the Com¬ 
mission. 

3. If Shri R. S. Shreshta while functining as Chief 
Electoral Officer, Sikkim shall not bold, without the 
prior \vritten approval of the Commission any addi¬ 
tional charge, whatsoever, under the Government of 
Sikkim over and above the charges mentioned in 
paragraph 2 above, 

4. If Shri R. S. Shreshta is not divested of all 
his additional charges as soon as a general election 
becomes imminent or is enterestd with or ordered 
to hold any additional charge of any kind whatso¬ 
ever over and above the charge mentioned in para¬ 
graph 2 above, without the prior writlten approval 
of the Commission, Shri R. S. Shreshta will stand 
remoter! from the office of the Chief Electoral Offi¬ 
cer. Sikkim from the date of assumption of any 
such additional charge in lerms of this very order 
and r.n other order wifi, or need to, he issued. A11 
and any action taken by him thereafter in the dis¬ 
charge of his duties and functions os the Chief 
Electof I Officer shall be unauthorised, without 
jurisdict -n non-est and null and void and he shall 
render herself liable to disciplinary .action. 

(No. 154/SKM/961 
By Order, 
. ARCHNA ARORA, Secy. 


T'5 feAf, 17 frtfRpr, 199 6 

TT. 5P 100——1991 %V fTfPTT UT?- A- 7 A 
t%R- T=^trnT ~ 4 PTTTT (TAT ) % 

2 3-8-95 % STTTT % fqrr.j %v uf 

1995 %f-fAf%Sr RAW A©)T 9 299 (At TTi ST1 
mTIR HI uAW TTTT git) if 
nrraFPt ui feAt % fern 23-4-1096% m% 7 r % 

TH TfafffTT , 195 1 ( 1951 TT 43) 

%t trro 116T (2) ( 7 S) % % f%tt r VT 

CTPIPT 5TTT 1RR3HT T^rfer TVTf t I 

(srr^tr % A.fAv tt4 % % 1 ) 

|A. 82 /f'THT/( 7/9 1 )/ 9 E] 
srrw A, 
Ai. ATT. UST, TfTq 


New Delhi, the 17th September, 1996 


O.N. 100—In pursuance of Clause (b) Sub- 
Section (2) of Section 116C of the Representation 
of the People Act, 1951 (43 of 1951), the Election 
Commission of India hereby publishes the order 
dated 23rd April, 1996 of the Supreme Court of 
India in Civil Appeal N v o, 8299 of 1995 (Shri 
Bhogendra Jha Vs. Sh. Manoj Kumar Jha) filed 
against the Judgement dated 25-8-1995 High Court 
of Judicature at Patna, Bihar in Election Petition 
No. 7 of 1991. 


IN THf} SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 
CIVIL APPEAL NO. 8299 OF 1995 


Shri Bhogendra Jha 

Vs. 

Shri Manoj Kumar Jha 


. . Appellant 


Respondent 


ORDER 


The appellant Is a returned candidate to the 10th 
Lok Sabha from 13, Madhubani Parlimentary 
Constituency in Bihar, The last date for filing nomi¬ 
nations for the Lok Sakha E'ections was April 26, 
1991. The date of scrutiny was April 27, 1991. Out 
of 61 candidates who filed nominations, three nomi¬ 
nation papers of Pawan Kumar Pafhak, PW-4, Lai 
was held on May 23, 1991. Out of 49 candidates who 
jutted by the Returning Onicer during scrutiny, Poll 
vtas held on May 23, 1991. Out of 49 cadidates who 
remained in the contest, the appellant had secured 
3,30,111 votes, i.e., 51.91 per cent as against the 
nearest candidate Dr. Jagannath Mishra who secured 
2,50,020. i.e., 39.31 per cent. Rest of the candidates 
could not even protect their deposits. The respon¬ 
dent Manoj Kumar Jha, an elector filed the 
election petition impugning rejection of the nomi¬ 
nations of PW-4 ami PW-6 as bad in law. The High 
Court in the impugned judgement has upheld his 
contention and declared the election of the appel¬ 
lant as void in E.P.A. No. 7I199E dated August 25. 
1955 by Patna High Court. 

In this appeal, the Only question is : whether the 
view oi the High Court that the Returning Officer 
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had not! conducted summary enquiry under section 
36 of the Representation of People Act, 1951 
(for short, the ‘Act’) is correct in law ? It is seen 
that even Pawan Kumar Pathuk (PW-4) and Lai 
Bahadur Singh, PW-6 did not feel aggrieved against 
the rejection of the nominations as they did not 
file election petitions though they were examined nn 
behalf of the respondent as witnesses. The appellant, 
admittedly, was not and could not present himself 
at the time of scrutiny of nomination papers and re¬ 
jection of the nominations- He ditl not know what 
had transpired at the time of scrutiny and; rejection 
of the nomination. As regards PW-4, Pawan Kumar 
Puthah, the orders of rejection read thus : 

“the proposer name does not tally with the 
name as entered in the electoral roll hence 
rejected.” 

As regards PW-6, it was rejected for the reason 
given thus : 

“The name of the proposer does not tally with 
the name as entered in the electoral roll 
hence rejected.” 

It is not in dispute that PW-4’s proposer’s elec¬ 
toral roll number with S. No, 413, Part 190 while 
in his nomination paper he mentioned S. No. 113 
Pait 190, Lai Bahadur Singh’s proposer mentioned 
his name was in the Pat* 75 of electoral roll; in 
fact it is in Part 74. The question therefore, is 
a bother it was necessary lor the Returning Officer 
to make a roving enquiry as regards the correct 
number of the proposers in the nomination papers 
and the electoral roll. Section 33 of the Act pres¬ 
cribes procedure for presentation of the nomination 
on the appointed date by each candidate either in 
person on by his priposer, between the specified time 
li uJer sub-seet'on (1) thereof, lhe nomination thereof 
is to be completed in the prescribed form and signed 
by the candidate and by an elector of the constituency 
as mandated under Section 3J. finder sub-section 
(4), on the presentation of the nomination paper, the 
Returning Officer has to satisfy himself that the 
> names and electoral roll numbers of the candidate 
and his proposer as entered in the nomination paper 
are- the same as entered in the electoral roll. The 
proviso reads as uder : 

"Provided that no misnomer or inaccurate 
description or clerical, technical or printing 
error in regard to the name of the candi¬ 
date or his proposer or any other person, 
or in regard to any place, mentioned in the 
electoral roll or the nomination paper and 
no clerical, technical' or priming error in 
regard to the electoral roll numbers of any 
such person in the electoral roll or the no¬ 
mination paper, shall affect the fuff opera¬ 
tion of the election roll or ihc nomination 
paper with respect to such person or place 
m any case where the description in regard 
to the name of he persons or place is such 
as to be commonly understood; and the 
returning officer shall permit any such 
misnomer or inaccurate description or 
clerical, technical or printing error to be 
corrected and where necessary, direct that 


any such misnomer or inaccurate descrip¬ 
tion or clerical, technical or printing error 
in the electoral roll or in the nommotion 
paper shall be overlooked.” 

Section 36 prescribe the procedure for the scrutiny 
of namination paper. Sub-section (1) emphasises 
that on the date of the scrutiny of nomination 
paper, the candidates, their election agents, one pro¬ 
poser of each candidate, and one other person duly 
authorised in writing by each candidate and by no 
other person, may attend at such lime and place as 
the Returning Officer may appoint; and the 
Returning Officer shall give them all reasonable facili¬ 
ties foi examining the nomination papers of the can¬ 
didates which might have been delivererl under Sec¬ 
tion 33. Under sub-section (2) thereof the nomination 
paper shall be examined by the Returning Officer 
thereafter and he shall dec.de all objections which 
may be made to any nomination and may, cither on! 
such objection or after such summary inquiry, if any, 
as he thinks necessary, reject any nomination on any 
of the grounds enumerated in clause (a), namely, 
whether the candidate is not qualified or is disquali¬ 
fied for being chosen to fill the seat or there has 
been a failure to comply with any of the provisions 
of Section 33 or Section 34 or the signature of the 
candidate or the proposer on the nomination paper 
is not genuine Under sub-seetici ; -i). the returning 
officer shall not reject any nomination paper on the 
ground of any defect which is not of a substantial 
character. Even though no objection is raised by any 
other candidate, if the Returning Officer on his own 
motion finds that the defect is of substantial character, 
he is empowered to reject the nomination, If any 
objection is raised, the candidate concerned may be 
allowed time to rebut it not later than the ne\t day 
but one folsowing the date fixed for scrutiny, and 
the Returning Officer shall iccord lvs decision on the 
date to which the proceedings are adjourned us en¬ 
visaged in proviso to sub-section f5). The Returning! 
Officer shall hold, under sub-section (1), the scrutiny 
on the late in that behalf and .shall not allow any 
adjournment of the proceedings except when such 
proceedings are interrupted or obstruced bv riot or 
open, violence or causes beyond his control. Under 
.sub-section (6), the Returning Officer shall endorse 
on such nomination paper his decision accsepting or 
i ejecting the same and, if the nomination paper is re¬ 
jected, shall record in writing a brief statement of 
his reasons for such rejection. Under sub-section (8), 
immediately after all the nomination papers havo 
been scrutinised and decisions, accepting or rejecting 
the same, have been recorded, the Returning Officer 
shall prepare a list of validly nominated candidates, 
that is to say, candidates whose nominations have 
been found valid, and affix it on his notice board. 
What would be a defect of substantial character is 
always a question of fact based on factual matrix on 
record. Each case is required to be considered on 
its own backdrop. 

This Court in a recent judgement dated 14-3-1996 
in C.A. No. 6478|95 (Rafiq Khan & Anr. v. Larprti 
Narain Sharroa) reviewed the entire case law and 
held that : 

"Unless the defect is one which can be per se 
noticed and corrected at the stage of sec- 
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tion 33(4), or later at the stage of section 
36(4) without the need to refer to various 
other documents die same cannot be said 
to be of a non-substantial character. In the 
instant case also the defect as to the number 
could have been said to be not of a sub¬ 
stantial character if the appellant had 
shown that the name of the proposer ap¬ 
peared on the very same sheet at serial 
number 138 instead of 136 i.e. only two 
steps away. In that case one can say that 
the Returning Officer could have verified 
the same if he had exercised due diligence. 
In such a situation even if the appellant had 
his proposer absent the court could have 
taken the view that the defect was not of 
a substantial nature. But the defect cannot 
be noticed unless the Returning Officer is 
required to sift through various other do¬ 
cuments or the voters list or is required 
to undertake an enquiry as to whether the 
proposer’s name appears anywhere else in 
the voters list. The detect may not be one 
capable of being cured without the assis¬ 
tance of the candidate or his proposer and 
is such a situation he would be justified 
in rejecting the nomination paper. In 
the instant case since there is no evidence 
to suggest that the name of the proposer 
appeared on that very sheet at serial 
number 138 instead of 136 in the electoral 
roll, we find it difficult to find fault with 
the rejection of the nomination paper by 
the Returning Officer.” 

Under Section 36(4) of the Act, the Returning 
Officer shall not reject any nomination paper on the 
ground of anv defect which is not of a substantial 
character. Under Section 36(1), the Returning 
Officer has the power to conduct an enquiry. It is 
settled law that it is a summary enquiry. When the 
Return'ng Officer scrutinise the nomination paper, 
the parties or the nominees are required to be present 
and if they seek liberty to place the necessary mate¬ 
rial, the Returning Officer is enjoined to adjourn the 
case to the next day. In case they are able to place 
the necessary mater al and satisfy the Returning 
Officer of the correctness of the enrolment as a can¬ 
didate or the correctness of the nominee, the Retur¬ 
ning Officer would consider the same. But he is not 
expected to sift the evidence and find the placement 
in the electoral roll, the name and particular of the 
nominee. 


In this case, PWs 4 and 6 who were the candi¬ 
dates and had filed their nominations, though ad¬ 
mittedly were present, did not ask. for and opportunity 
nor attempted to satisfy the Returning Officer as to 
the correctness of the particulars furnished by them 
in the nomination papers of their proposers. There¬ 
fore, the Returning Officer was not expected to make 
a roving enquiry to find out whether the uames of 
the proposers found place in the electoral roll. It is 
the duty of the candidate)proposer to satisfy the 
Returning Officer. It was suggested to the witnesses, 
PWs 4 and 6, that they were only dummy candidates 
and had no interest in the election and that in the 
event Dr. Misra was unsuccessful at the election, 
they would be used as a means to unsettle the elec¬ 
tion of the appellant. 

We find force in the suggestion. It was suggested 
that Dr. Misra had borne their travel expenses lo 
attend the Court for giving evidence. It is an ad¬ 
mitted position that they did not even know the 
result of the election and the person who succeeded 
in the election. In other words, they d'd not even 
make any attempt to know the result of the election, 
apart from the fact that they did not file even the 
election petition. Under these circumstances, it would 
appear that PWs 4 and 6 were only dummy candi¬ 
dates to he used as reserve material to impugn the 
election of returned candidate in the event the 
election result went against any unsuccessful candi¬ 
date. 

Accordingly, we hold the High Court was not right 
in declaring the election of the appellant as void on 
the ground that the nominations of PWs 4 and 6 
were not valid in law. 

The appeal is accordingly allowed with costs 
quantified at Rs. 15,000|-, The judgement of the 
High Court is set aside. The election petition stands 
dismissed. 

K. RAMASWAMY, J. 

B. L. HANS ARIA, J A 

S. B. MAJMUDAR J. 

New Delhi, , 

April 23, 1996. 

[No. 82/BR/(7|9I)|96] 
By Order, 
C. R. BRAHMAM, Secy. 
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